
TO 

OPTION"AL FORM NO. 10 
MAY lG!iZ EDITION 
GSA FPMR (41 CFR) !01•11,0 

UNITED STATES GOVERNMEN'"i 

Memorandum 
Director 

Enforcement Division 
DATE: June 12, 1974 

FROM Director 
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5010-!0S 

Our review of Hawaii's application for NPDES indicates 
serious deficiencies with regard to a comprehensive 
description of the program. Proposed manpower needs have 
not been discussed in light of a documented permit 
•orkl6ad~. Even with processing of three permits per 
month in FY-1974 the State participated marginally in 
NPDES draft review and certification procedures. All 
permits will probably be issued by the earliest time 
Hawaii could assume the program, and the second round 
of issuance would not begin until FY-1976. The NPDES 
program proposal does not identify where NPDES-related 
responsibilities are new and additional tasks vs on-
going from FY-1974. A narrative detailing functional 
integration of NPDES permit processing, monitoring/ 
compliance, and enforcement activitesJ as well as account­
ability and supervision would seem essential in the sub­
mission. 

Hawaii's plan for State operation of the NPDES program 
proposes a 9.3 manyear level of effort with salary 
expenditures of nearly $102,000. A total of 3 manyears 
would be devoted to drafting and processing of permits, 
3 manyears for monitoring and surveillance, 1.8 manyears 
for laboratory support, and 1.5 for clerical support. 
While three individuals would be working full time on 
the program, the remaining 6.3 manyears are fragmented 
among 22 positions in 2 Branches and the laboratory (9 
field inspectors, 4 chemists, 4 microbiologists, 2 
engineers, and two stenographers). Hawaii's current 
functional organization may not allow for full consolid­
ation of an NPDES program as a single organizational 
unit; regardless, we question the desirability and need 
for such intense fragmentation of staff. 
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~e from the application materials, we have serious doubts 
as to the technical and administrative capabilities of 
DOH based on their past performance of permit-related 
activities. As identified in the recent audit, compliance 
monitoring and enforcement of existing permits have been 
non-existent. In addition, the State's certification of 
permits to date has been generally perfunctory. Air and 
Water Division's review of Hawaii NPDES permits has 
identified several instances where the State certification 
has failed to recognize or consider significant water 
quality standards or zones of mixing issues. 

are 
Until such time as these deficiencies/adequately addressed 
in the NPDES application and/or the 106 program plan , we 
would not recommend approving the application. 



f! f ,.,,,, rd 0 'Connell 
ll i. t:<'•; toz: of. En forceP1ent 

CIV;:;AIID!U\ llUllt-1 
Rnqior1al Counsel 

!lilWll ti Lc•pl Authority NPDES 

June 12, 1974 

1\tt<tched-is a copy of Re<Jional Counsel's most recent 
C"'-'l>·,ri~c>n of l!<t'-'<lii _ LC<Jal Authority to EPA requirements 
foz: il'lSlH"Pti-on-of U!e NPDI>3 -porr.1it program. You will note 
tlJelr ler:nl authority is not complete. 

The 1 "'1-:11_ rc~vici·T is based on the fo1loldng docur.Jents which 
lli'lve )JI'"T)_ Lri;Jpmnitte!J:.to this-office from Hawaii,_ either 
dir<>ctly or tllrO'-HJh EPA personnel: 

1. /\•,1: 100 
2. /\r·~rttl!1CtJts to Act 100 contained in 1973 Legislature 

.. ,(n-. --Ii<i.n~ -I" · · 
3. r"l>lic H<Ja1tli Regulations, Chapter 37 

This revielv uas nade froP ~an "inclusive" point of vimr. 
J.-'., ,-,.,eft ·~1c··,ent lie; ted in 40 CPR ·124 as a requirement of 
,, '~'-'''" pn''Jr"'" ··ns sought to be matched uith an eiertent of 
p·)· : ~ f ;"I" -~. l··r, no o.ttcr1pt Hus rl:tdc to cxa!:line Ha\vaiian -Law 
fr·"·'" point of viei·TIYhichciwruirei! if elements. of Hal·ltliian 
J,.,., ,.,,nt ""ron<l Llle n~quir01•tcnts of Part 124 to the point where 
t:il•'y ,.,,nt,·.~·tictc<l lc<;;1l rcr)lliremcnts of that Part. This 
J nt t."t' for -, of n:vicH 1-lill have to be done by the lla,qaii 
1\LLornf'y <;'·neral who should certify that lla\vaiian Law does 
not. c•1ntr6<1lct EPA re~uirements. 

j . ; 
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'· ,, ., 

CASSANDRA DUl·IN 
Rc9ional 



, i EVALUATION ·np HAWAII LEGAL' AUTHORITY 1 l NPDES PUkOSES 
'' .. 

Federal 
P= ....... uira.~:::::..n.:.. 
~---"::1 -- ---~~- 1... 

40 CFR § 

'·-124.10 

124.2l(a) 
(b) . 
(c) 

124.22 

124.23 

124,24 (a) 
(b) 
(c) 
(d) 

124.31 (a) 
(b) 

124.32 (a) 
(b) 
(c) 

124.33 (a) 
(b) 

124.34(a) 

(b) 

(c) 
(d) 
(e) 

'·' 

Hawaii· 
Authority 
Act 100 § 

33 

' ' 

· Public Health 
Regulations 
Chapter 37 § 

:3 

.. EVALUATION OF- THIS SECTION 
FORTHCOMING 

·3,32 

3,32 

3,32 
3,32 
3,32 
3,32 

3,6 
3,6 

3,32 
3,32 
3,32 

3,32 
3,32 

3,32 
3,32 
3,32 

.'sFN 1 

~6FN 1 
,, 
' 

:7 
.7 
:7 
·: 7 

gFN 1 
::sFN 1~ 

~9 (a} 
.9(b)FN 1 
c.9(c)FN 1 

, .10FN 1 . 

10FN.·l·' 

11 (a} 
11 (b) 
11 (c) 

Comment 

1 

7 ' , - __;....,:: . ..:. .:. 

2 

·1 
1 
1 
1 

2 
2 

1 
2 
2 

2 
2 

Not· 
Applicable 
Not 
Applical;lle 
1 
1 
1 

1=auLhority present 
2=no regulation required 

3=specific regulation needed 
4=statutory change needed 

-·-~- ----· ----- --~---·-----------------~·----
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EVALUATION OF HA\VAII LEGAL AUTHORITY FOR NPDES PURPOSES 

Federal 
Requirement 
40 CFR § 

124.35(a) 
(b) 
(c) 
(d) 

124.36 

124.37{a) 
(b) 

124.4l(a) 
(b) 
(c) 
(d) 

124.42 (a) {1) 
(2) 
(3) 
{4) 
(5) 
(6) 
(7) 

(b) 

124.43 

124.44 

Hawaii 
Authority 
Act 100 s 

-.3,5,32 
• - 3;5]32 

3,5,32 
3,5,32 

3;32 

3,32 
' ':._ 3',32 

33, 
}:i,.. 
33 
33 

3,32 
3,32 
3,32 
3,32 
3,32 
3,32 
3,32 
3,32 

3,32 

3,32 

l=authority present 
2=no regulation required 

---

· .Public Health 
Regulations 
Chapter 37 § 

: 12 (a) 
- 12 (b) FN 1 
_- 12 (c) FN 1 
:12 (d) FN 1 

., '13' 

14 (a) 
Jl4(b)FN 1 

-- _-.15(c) (1) 
(2) 
(3) 
( 4) 

·19(a)-(l) 
( 2) 
(3) 
(4) 
( 5) 
(6) 

' ( 7) 
"19 (b)FN 1 

·· 20FN 1 

1 -
-- 2 

2 
2 

. -
2 

1 
2 

3FN 
3FN 
3FN 
3 FN 

1 
1 
1 
1 
1 
1 
1 
2FN 

2 

2 

3=specific regulation needed 
4=statutory change needed 

2 
2 
2 
2 

3 



f 
EVALUATION, Al<' HAWAII LEGAL AUTHORITY l ; NPDES PURPOSES 

Federal 
Requirement 
40 CFR § 

Hawaii 
Authority 
Act 100 § 

Public Health 
Regul-ations 
Chapter 37 li! 

···Comment 

124.45(a) 
(b) {1) 

{2) 
(3) 

... (c) (1) 
{2) 
( 3) 
{4) 

124.46 

124.47 

{d) {1) 
(2) 
(3) 

(e) 
(f) 
(g) 

}=authority present 

3,6,32 
3,6,32 
3,6,32 
3,6,32 
3,10,32 
3,10,32 
3,10,32 
3,10,32 
3,32 
3,32 
3,32 
3,32 
3,32 
3,32 

3,32 

3,32 

2=no regulation required 

22 (a) 
16(a)(l) 
16(a)(2l_ 
16(a) (4) 
22 (b) (1) 

(2) 
( 3~: 
(4) 

22 (c) Hl 
(2) 
(3) 

22 (d) 
22 (e) 
22 (f) . 

1 
3FN 
3FN 
3FN 
1 
1 
1 
1 
1 
1 
1 
1FN 
1 
1 

2 

. 2 

""3=specific regulation needed 
4=statutory change needed 

4 
4 
4 

5 
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EV;'..LUATION. ""' HAWAII LEGAL AUTHORITY 1 NPDES PU:[l.POSES 

-" 

Federal 
Reqt:.-i::: e=.::= :--~t 
40 CPR -_5 ..,....._ 

124.51 

... -12 4-. 52-(-E.-) --­
(b) (l) 

(2) 
(3) 

·- {c) 
(d) 

124:6l(a) 
(b) (i) 

(ii) 
(a) 
(b) 
(c) 
(d) 

(c) 

J.24.62\a) 
(b) 
(c) 

124.63 

124.64 

124. 7l(a) (1) 
{2) 
{3) 

(b) 
'(c) 

l=au~~ority present 

Ha\•laii 
.il.uthority 
Act 100 § 

3, 32-
3,32 
3,32 
3,32 
3,32 
3,32 

3,32 
3,32 
3,32 
3,32 
3,32 
3,32 
3,32 

3,32 
3,32 
3,32 
3,32 
3,32 

2=no regulation required 

... 

Public Health 
:Regulations 
Chapte:r:_37 § 

15 

. ~Comment 

25 (a) -- --
25 (b) (1) ~~ i 

(2) FN l 
13) 

25(c)FN1 

L<lc;._.- .>:· .. ... 
2 '·:: 

(d)FNJ 

2 6 (a). 
26 (b) (i) 

(ii) 
26(b) (ii) (A) 

(B) 
(C) 
(D) 

26 (c) 

c27 (a)_FN 1 
(b)F])I_l 
(c)FN 1 

28 

29 

2 
2 
2 
2 

c:··'I 
1 
1 
1 
1 
1 
1 
1 

.· :z 
2 
2 

L:.3' 
3 
3 
2 
3 

3=specific regulation needed 
4=statutory change needed.· 

; "-
' -~' 

\ ~ 1 

' .. 

/ ..; ... 

\ =.. 
'·. 

f . ...: ' 
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EVALUATION' HAWAII LEGAL AUTHORITY FUR NPDES PURPOSES 

Federal 
Requirement 
40 CFR § 

124.72 (a) 
(b) 

124.73 (a) 
(b) 
(c) 0' 

(d) 
(el 
(f) 
(g) -
(h) 

129.80(al 
. (b) . 

(c) 
(d) 

124.9l(a) 
(b).-

124.92(a) 
(b) 
(c) 
(d) 

12 4. 9 3 

124.94(a) 
(b) 
(c) 
(d) 
(e) 

l=authority present 

Hawaii 
Authority 
Act 100 § 

3,6,32 

8,10,11 
9 
12 
3,10,32 
8,11 
11 
H 
11 

3,31(6) ,32 
3,31(6),32 
3,31(6),32 

3,32 . 

3,10,32 
3,1.0,32 
3,10,32 
3,10,32 

2=no regulation required 

Public Health. 
Regulations 
Chapter 37 § 

16(a)FN 1 
16 (a) 

22,33 

3,4,15 

:::.-

22 (b) 
22 (b) 
22 (b) 
22 (b) 

32 (a) 
(b) 
(c) 
(d) 
(e) 

.2 
1 
2 
2. 

2 
2 

J ··3 
3 
3 
3 

FNS12 

1 
1 
1 
1 
1 

3=specific regulation needed 
4=statutory change needed. 

'J 



FN 1 

FN 2 

FN 3 

FN 4. 

HAWAII FOOTNOTES 

Although no state regulations are required by 
this portion ~of Part, 40, Hawaii has passed regulations 
on point. 

~ Those regula-tions are listed in~ this review for 
informational purposes. 

40 CFR 124.41 speaks· in terms of absolute pro­
hibition·· when ·it says that a "State .. ·?hall. insure 
that no permit shall be issued authorizing any of the 
following discharge,." ~he scheme of"chapter 37 § lS(c) 
is discretionary: "The Director may deny an NPDES 

"application ... if· the .discharge is one of the following." 
.. . . 

The.:Hawaii.ali regulation must be brought to the 
level of total· prohibition on this point. 

. ~ 

40 CFR 124.42(b)_doe.s not require a specific State 
regulation.· However .this section does' define acts which 
the Director must do. 

Hawaii has limited the Directors' statement (re­
quired by .40 CFR 124.42 irtcases where limitations 
and· standards of Sl,lbparag·raphs -(1)- (7)· are. applied) 
to those cases occurring under subparagraphs \1)-(3). 

. . 
.The Diiector ~ust be able to act .in full compliance 

with the reqirements _o_f 40 CFR 124.42(bl. If Hawaii 
believes that 19(b) is a limitation oli his power it 
should pass a regulation fully implementing 124.42(b). 

Alternati_;~iy,_ Hawaii .could stri~e~l9{b) .from 
chapter 37 as 124.42(b) does not require a State 
regulation. 

. . 
The situation at present, with a regulation which 

partically implements the Federal solution, is poten­
tially confusing. 

40 CFR 124.45 requires that the modification, 
suspension or revocation provisions be· "terms and 
conditions" of a permit. Chapt_er 37 i!li!l 16 (a) (1), 
(2), & (4) provides the Director with a power to moqify, 
suspend or revoke but do not incorporate these powers 
as "terms and qonditions" of a permit. The regulations 
should accomplish such an incorporation. 
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FN 7 

FN 8 
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. ' 
40 CFR 124.45(e) seems to require the industrial 

user to forward periodic notice to the permitee who 
. in turn forwards the notice to the Director;· 

Chapter 15 ~ 22 (d) requires the indus_trial user 
to forward notice to both the permi tee'-.and the Director 

· but does not require the pe.rmi tee to :fofwa·rd -notice 
to the Director. I s·uggest that this ~d'eviation be 
corrected. 

40 CFR 12.4. 72 requires. the state to have procedures 
insuring that an NPDES permit cp.n be modified,. suspended 
or revoked. for "failure or refusal of··-the· per.i:nittee . 
to carry out· the_ requirements of § 124-:-4?. (c)'" .. (allowing 
the Dire.ctor · t.o enter, inspect, monitor and sample 
premises and discharg_es) .. This 'insur;;inc:~ seems to be 
contained by implication in ·chapter 3']: :~. :1-6' (a1 (1) · 
(revocation for violati.on of condition)· "Since !§ 22 (b) 
makes allowing the Director to enter, inspect, monitor 
and sample a condition of such issued NPJ:?E;s: permi.t. It 
would be preferable for Hawaii to make this insurance 
explicit. ~ 

Finding of "authority"presentu contingent on the 
interpretation that "a violation of this chapter or 
any rule or regulation made thereunder .. " As proscribed 
in sections 8, 11, & 12 o£ Act 100 would include 
violations of those limitations, standards, duties and 
requirements outlined in 124.73(a). 

If this interpretation is incorrect, fhen.Hawaii 
should pass a regulation specificaily implementing 
~24.73(a) . . . 

Finding of "authority present" is conti_ng.ent on 
the. interpretation that the phras·e "any violat:i.o_r1 of 
:this chapter or any rule or regulation made thereunder" 
as used in ~ 12 of Act 100 is, in context, substantially· 
equivalent to "thr~atened or continuing violations _ 
of any NPDES permits or conditions" as used in 40 CFR 
l24.73(c). 

If this interpretation is incorrect then Hawaii 
shou~d pass a regulation specifically implementing 
124.73(c) ... 

. Finding of "authority present" contingent ·on the 
interpretation that "a .violation of this chapter or 
any rule or regulation made thereunder." As proscribed 

'•. 
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in sections 8, 11, & 12 of Act 100 .·would ·include 
violations of those limitations, standards, duties and 
requirements outlined in 124.73(f). 

,, FN, 10.,, ,, .,,..,,, Finding -o-f "authority present" is contingent "on 
the interpretation that thE?. phrase '':Part I-II of this 
chapter or any rule or regulation promulgated by the 
Director present to Part III of this chapter" as used 
in § ll(b) of Act 100 is, in context, substantially 

FN 11 

.., ' - ' 

FN 12 

-the same as." any effluent standards and ·.limi t'!tions 
or water- quality standards,-.. ra!'ly NPDES permit o:c: term 
or condition thereof .•. any NPDES filing requirements" 
as used ·in 124.73(f). 

If this interpretation is incorrect, then·Haw'!ii 
should pass a regulation.specifically~implementing 
124.73(f). 

Finding-of "authority present" is contlngention 
the interpretation that the ph:tZase "Part I.II- of this 
chapter or any rule or ~egulation promulgated by the 
department pursuant to Part III of this.chapter" as 
used in § .. ll(b) of Act 100 _is, _in context; subst_an.,­
tially the s'aine .as "any person ... know.i,ngly_ma:k:Jing) 
any false statement, representation, or certification 
in any NPDES form or any notice or report required by 
the term· and conditions of g.ny-.issus;.d NPDES permit or 
knowingly render ( ing) inaccurate any·"no-rii to ring device 
or. method required. to, be maintained by the Director" 
as used in 124.73(g). 

If this interpretation_is incorrect, then Hawaii 
... ,_'- ~ should pass a regulation 'speci:Eically implementing 

124.73(g). 

Does Hawaii'have specific-authority tQ have a 303(e) 
planning process? 

··•. 



SUJjEC1: Regional Adminis t rator Meeti ng with DepartmerDIATE: May 23 , .1. ..1,..,. 

of I:ea l th re FY 74 Gra nt Audit, May 23 , 1974 

FROM: 

T O: 

Director , Paci f ic I s l and s Offi ce 

THE F I LES 

The meeting was cond ucted in a n informal , free exchange fashion . 
The Departme nt of He ;1.l th asked hmv EPA established the base 
level for spending . The Regio nal ~dministrator r eplied by the 
Gover nor' s letter to EPA . However , this app a r entl y was not an 
audited amount for FY 7 4 and it appeared that there was no 
fo l l ow-up letter t o EPA concerning the c orrect amount . This is 
a mat t er internal t o the Department of Health and 'Hawaii will 
write a l etter (by Acting Governor ) to c o r rect the situation . 

7he meeting then t u r ned to the State' s Air Program discrepancies 
noted in the audit . Regarding the purchase of a i r monitoring 
e~uiprnent , the Regiona l Administrator asked i f there had b~~n 
any follo'-'1-up . Has t he State of Hawaii recl aimed dollars O J­

gotten another machine from the suppliers because of the poor 
workability of equipment r e ceived thus far. The Regional 
~~~inistrator indicat ed that the State of Hawaii could orGc : 
more equipment (probabl y to the consternat i on of EPA auditors). 
~nis was not being d i s couraged . 

:;rox mon itoring equipment--the Reg· j onal Administrator a skec'l \vhether 
t h is has been order ed . The conversation then addressed t wo 
channels for purchasing that are availab le t o the Departmci1t o f 
Health and the fac t tha t only one purchasing channel was audited; 
he nce the shortage in s pending for equ ipment as ref l ected in 
the audit. 

SOx regu l ations- - Hawa i i i ndicated that t hey c ould not enforce 
the regul ations unt i l t hey became effective . The auditor s apparentl y 
felt that the Stat e o f Hawaii should hav e i mplemented requ:ation s 
t hat would become effe ctive immediately a nd ha v e interim compliance 
measures unti l f ull enforcement could be a chieved . 

The smoke reading c e rti f ication question con c e r ned def i n ition . 
This should be c l e arly stated in the State ' s response to the 
audit report . 

The Depar tment o f Health is implementing a recommendatio::-, o n 
whi ch a sing l e f iling system on air complianc e s chedu l e was 
recommended by t he audi t report . This has been imp l emented 
good results and f avorab l e reaction from t h e s taff . 

with 

Ei'A Foron 1320-6 (R.:.v. 6· 72 ) 

'·' . 



' .. 

. , ... o '_;_'o: Ti!E FILES -2- May 23 , 19"/4 

An item occurred in the Audit Report where certain air emission 
stack tests were not conducted. The Department of Health 
indicated that the lapse of State assignees to the Air Program 
was the cause for the omission of stack testing. 

On the NPDES item, the Audit Report reflects a lack of clear 
understanding of program responsibilities . The Department of 
Health indicated that they do not feel this is justified as they 
understand their responsibilities. The Federal schedules 
(issued) rests with the Environmental Protection Agency . The 
State cannot act until EPA authorizes the State to assume the 
NPDES . "Catch 22" is that EPA will not authorize State assumption 
until the State demonstrates its ability to act . The State's 
posture in this was nurtured under the previous Attorney General 
assigned to the Department of Health. The new Attorney General 
assigned to the Department of Health may be more receptive in 
allowing the State to act even though authorization has not been 
transmitted by EPA . 

The Department of Health raised the question on whethe r or not 
the Attorney Genera l assigned to the Department of Health c a n 
be funded from EPA grant monies . They wanted to know if this 
was a viable consideration. The Regional Administrator indicated 
that it can be proposed but not on the basis of a man years 
collage; it should be on the basis of a full-time position. 

The Department of Health indicated that a joint agreement would 
be worked out internally by the AG ' s Office to present to EPA . 
There exists no agreement on compliance and enforcement at 
the moment . The Department of Health then asked whether or 
not an IPA could be ass i gned to the DOH NPDES program to work 
in Honolulu rather than in the counties of Maui and Hawaii. 
The DOH indicated that ·this had priority over those positions 
in the counties of Maui and Hawaii. It may be possible to 
satisfy the needs of all positions. DOH will regroup and review . 

cc : Regional Administrator, EPA Region IX 
Division Directors, EPA Region IX 

, 



FROM: 

TO: 

( 

R~ Meeting with Deputy Director of the DATE: May 23, 1974 
State Budget and Finance Department , 5/23/74 

Director, Pacific Islands Office 

THE FILES 

The Deputy Director , Mr . Ono, indicated that Budget and Finance 
staff had looked at t he Audit Report with the following reaction . 

1 . The Budget and Finance Department had no disagreement wi th 
the report from a mec hanics standpoint . A question did 
come up as to how the base level for State spending was 
ascertained . The RA responded that this was determined by 
l etter from the Gover nor to the Environmental Protection 
Agency. B&F wi ll loc ate a copy of the letter and will 
pursue the matter to its satisfaction . 

2 . The Director of Budget and -Finance, Hiram Kamaka, and the 
Deputy, Susumu Ono , spoke to the Acting Governor about the 
gravity of the situation in the Departme nt of Health. The 
EPA audit report and recent circumstances (7 . 5 mil lion 
dollar suit against the Department of H~alth, State of Hawaii) 
made the situation quite grim. The Acting Governor asked 
B&F what could be done in a positive vein to alleviate the 
situation . The Acting Governor authori zed immediate action . 
In other words, Dr . Quisenberry is to consider correct ive 
measures and respond on what he is proposing to do, when he 
is proposing to do it and i f he can ' t do i t , why can't he do 
it. He will also need to indicate what resources would be 
needed to achieve the stated goals and milestones . If the 
respons e from Dr. Quisenberry appears to be inadequate or 
negative , the Governor may request assistance from other 
agencies such as the EPA . But the situation is to be corrected 
and the program expedited to fruition at cost if necessary . 
Should the Governor request such assistance from other agencies , 
relati onships between the Department of Health and such agencies 
won ' t be a pleasant one . 

3 . The Acting Governor asked that the Department of Health 
review the FY 75 proposed consolidated grant plan for 
attainability . Is it practical? Is it realistic? Are the 
goals attainable? 

4. The effects of the manpower freeze on the consolidated grant 
was stated to the Acting Governor . He is aware of the 
situation and the effects of the freeze on the Federal funds. 

EPA Form 1320·6 (Rev, 6·72) 

,, ' 
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5. The Acting Governor indicated that EPA's perspective as to 
existing and potential problems should be solicited on a 
macro scale involving, for example, OEQC, B&F, DPED, etc. 
The information exchange is to be candidi the problems to 
be pinpointed. It may not be advisable however, to put 
such information on paper. After this presentation, the 
meeting proceeded into a less formal exchange a s follows. 

A question was raised by B&F on whether or not the State could 
recoup the funds e armarked for retrieval by EPA. The Regional 
Administrator, EPA indicated that it is a possibilityi however, 
expeditious action is necessary. B&F indicated that it is laying 
out a plan of action for i mplementation of the funds retrieval. 
Budget and Finance also wanted to know in the event that technical 
or administrative assistance is necessary, how much lead time 
should EPA be given before a request is presented. Regional 
Administrator indicated that delays on such assistance in the 
pas t has been within the State's administrative processing system . 

Another question was rais ed by the Budget and Finance Deputy 
concerning the availability of EPA NPDES staff to be temporarily 
stationed in Hawaii working in the Department of Health answering 
to a Department of Health administrator. The Regional Administrator 
indicated that Region IX personnel were available and willing 
under IPA or on a special detail. Naturally this led to the 
question about the IPA positions requested by the State of 
Hawaii for Maui and Hawaii County stations . B&F wanted to know 
if this was a viable request. Regiona l Administrator indicated 
that it was a viable request provided the IPA employee would 
work for a single program manager once they are located in the 
respective counties. This would have to be clear ly delineated 
before such staff would be transferred from EPA to Hawai i . The 
program manager should be acting under purv iew of the grant 
program. 

Budget and Finance indicated that the FY 74 Consolidated Grant 
approval was not very timely and that the Department of Health 
implied that the blame is EPA 's. The Reg ional Administrator 
responded that all other states in Reg ion IX except Guam and 
Hawaii were approved by the deadline of June 30. Apparently 
there were problems. The RA does not think it was within the 
Reg ion IX office but rather related more to the complexities of 
the State administrative procedures. As a rule, the Environmental 
Protection Agency prefers to have plans approved by June 30 prior 
to implementation on July 1. 

'I • 
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B&F then raised the question on Department of Health's concern 
for areas of unclear responsibili ties; in particular with 
regard to the NPDES program. The Regional Jl.dministrator indicated 
that this particular item (unclear responsibilities) has been 
too long a reason for inaction on the part of the Department of 
Health . The Regional Administrator indicated he felt it was 
not a problem of unclear responsibilities but rather a reticence 
on the part of the DOH to assume respons ibilities. The Budget 
and Finance personne l indicated that such i ssue should float 
to the surface and be discus sed candidly by EPA and DOH . 

Budget and Finance asked, "Is there a deficiency in technical 
competence within the Division of Environmental Health?" The 
Regional Administrator indicated no, there appears to be quite 
talented , concerned and interested individu a l s at the staff 
level , however , there is a lack of desire on the part of the 
managers or administrator s to make decis ions . Certain individuals 
would r ather do nothing than take a risk . EPA feels that the 
Department of Health should take responsibilities; i.e., risks, 
and move the program . 

With regard to the FY 75 consolidated grant submission, the 
Regional Administrator indicated tha t t he EPA staff will be kept 
in abeyance and the onus of the development of the FY 75 plan 
will be placed squarely on the State of Hawaii Department of 
Health . Budget and Finance then asked whether or not this would 
delay the development of the FY 75 submittal because of the 
time lost in assimilating subsequent E~~~Lto the plan. The 
Regional Administrator indicated this - · would l end visibility 
to what the State of Hawaii in fact wanted to achieve and what 
requirement~ were necessitated by the Environmental Protection 
1\gency . 

The Regional 1\dministrator asked B&F whether any action wa s being 
taken on the accounting system within the Department of Health to 
alleviate the double bookkeeping problem. Representatives from 
B&F indicated that the Department of Health stated that t his 
would not happen again and that appropriate action had been taken . 
The Regional Administrator then indicated that this was a costly 
error and that the State B&F should be aware of other grant areas 
in which a simi lar situation may be tak ing place . 

~~~~-
cc: Regional Administrator , EPA Region IX 

Di vision Directors , EPA Region IX 
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• 
A meeting was held with Colonel Edelstein , John Belshe, Howard 
Jones , and Captain Leibbert of the Corps of Engineers; and 
Paul De Falco and Melvin Koizumi of the Environmental Protection 
Agency. 

The meeting covered t hree items of concern: 

1 . The Agana Wastewater Treatment Plant, Guam 

2. The Mokapu Outfal l , City and County of Honolulu 

3 . The Hawaiian El ec t ric Company's Kahe Power Plant, City 
and County of Honolulu . 

Agana Wastewater Treatment Plant 

The Corps of Engineers apparently considers the Agana Wastewater 
Treatment project quite sensitive under their criteria. Dur ing 
January of 1973, meetings were he ld to inform the agencies 
concerned with the project of their concern. A letter was 
forwarded to EPA about this time . The EPA response apparently 
did not meet or answer the Corps of Engineers' questions regarding 
the project . This letter was followed up on January 1974 with 
a letter to the Regional Administrator, EPA. There was an 
apparent lack of response to this letter . The Corps clari f i ed 
an important consideration with regard to the "lead agency" role 
as it affects environmental impact statements. The Corps of 
Engineers Counsel had determined that an environmental impact 
s tatement is a foregone conclusion once a lead agency is appointed. 
For example , an EIS is to be prepared in each case that a l ead 
agency is a ppointed or selected. The Corps indicates that this 
is im~lied in the CEQ guidelines. With regard to the Agana project, 
there are t wo alternatives wh ich the Corps of Engineers may 
consider. The first is to file the ir own environmental impact 
statement on the fill which will form the site for the ~gana 
project; or secondly they may provide EPA with additiona l details 
on the environmental consideration for the fill to be appended 
to the EPA assessment . The Corps cannot predict what the outcome 
of such an activity would be. Final recommendation may be the 
same . 
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Mokapu Outfall, City and County of Honolulu 

The Corps of Engineers is quite concerned with the proposed 
fall 1974 starting date for the construction of the Mokapu Outfall. 
The Corps of Engineers is concerned that the time frame of their 
administrative procedures would not allow the issuing of the 
permit by such a starting date. This would partially depend 
on the environmental impact statement to be developed for the 
project. The Corps of Engineers feels that EPA should be the 
principle Federal agency on this project and the Corps wants to 
keep their action in consonance with the Environmental Protection 
A.gency. 

HECO Kahe Electric Power Plant, City and County of Honolulu 

The Corps of Engineers queried whether EPA should prepare an 
EIS on the expans ion of the power plant. The Regional Administrator 
indicated that an EIS probably is not forthcoming because the 
Power Plant is not considered a new source. The Corps was con­
cerned over what constituted a new source because apparently the 
outfall and intake structures for the cooling water system of 
the Power Plant appears to be totally new in its effects on the 
environment. The definition of a "new source" as related to 
this case is presently under scrutiny by EPA Region IX staff . 
The Corps indicated that EPA had requested a delay on the 
issuance of their Section 10 permit pending the issuance of the 
NPDES permit for the Kahe Power Plant. This delay was requested 
by the Regional Administrator through Richard L. O'Connell, 
Director of the Enforcement Division, in a letter dated January 19, 
1974. The Regional Administrator was asked about the delay but 
did not respond. 

A final question was raised by the Corps of Engineers concerning 
shoreline fill operations which normally fall under the Corps 
of Engineers Section 10 jurisdiction. The Corps wanted to know 
whether EPA considered such shoreline fill operation might fall 
under Section 404 of PL 92-500 as it applies to the Trust Territory. 
If the interpretation should be that Section 404 would apply to 
shoreline fi lls, this would allow the Corps of Engineers to 
operate within the Trust Territory under EPA PL 92-500. Mr . De Falco 
indicated that the EPA Region IX Counsel would consider the matter 
and provide an opinion to the Regional Administrator for possible 
further communication to the Corps of Engineers. 

cc; Regional Administrator 
Region IX 

Director( A&WLEPA I,..,xn IX 
,~:< eg1.ona1. Coun:";>elr EP.n 
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Meeting with Dan Aoki, Administrativ e Assistant to t h0 Gover nor 

Mr . De Falco informed Mr. Aoki a hou t the sensitivity of t he EP~ 
a udit report, a copy of which was p r esented to h i m. Ee inf0rmed 
~1r . Aoki that three copies of this r e port were to be dis tributed 
within the State of Hawaii--one to Mr. Aoki; one to the Budg et 
and Finance De puty , Mr . Susumu Ono; and one to Dr . Henri i\~ inette 
of t h e State Department of Health. 

Mr . De Falco informed Mr. Aoki t hat EPA may be faced wi t h t~e 
? r esp ect of withdrawing up to $255, 00 0 from the Stat e Co nsol1d a t ed 
Grant Program in the Department o f Health . The situ ation invo lved 
t h e Stat e of Hawaii 's difficulty i n spending St ate f und s u p t o 
a base leve l to earn the right t o spend Federal f und s . This 
resulte d fr om poor accounting pra cti c e s; i . e., doub le bookKeeping , 
a nd the personnel hiring freeze t hat e xists for this e l ect jon 
year. Mr. De Falco then went over t h e possibility o f reco~ping 
some o f the se funds hy redirectio n t o OEQC or the Depar tmen·\.. o f 
Planning and Economic Development t o help support certa in 
environmental legislation-related s tud ies such ·as the Ca r r y ing 
Capacity Study partially funded ($100 , 000) by the State Legi s l ature . 

Meeting with Hr. Susumu Ono , Deputy Director, DepartMent o f 
Budget and Finance 

Mr. De Falco informed Mr . Ono of the sensitive nature o f t h e 
EPA auditor's report that was pres e n t ed to him . Mr. De Fa lco 
indicated that three copies were to be distrihuted to the Stat e 
of Hawaii--one to Mr. Dan ~oki, Actn inistrative Assistant t o 
t he Governor; one to Mr . Ono; and one to Dr . Henri Mine tte of 
the State Department of Health . Mr. De Falco indicated t o ~1 r . Ono 
that the State of Hawaii Department o f Health, Environme n t al 
Division a pparently may l ose upward s of $255,000 of their con­
solidated grant for FY 74. Mr . Ono indicated he understood a bout 
the base leve l of spending and the necessity for earning Federa l 
funds . The situation was summarized as follows by Mr . De Pa lco. 
The State did not save any money but did waste Federal funds 
t h roug h the set of circumstances which included poor accounti ng 
practices and a misdirected auste r i t y program . Mr . De Falco 
indicated that he was not happy a bout withdrawing monies f rom 
Hawaii . Mr . Ono then asked whether a possibility existed f or 
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recovery of the funds. Mr. De Falco indicated that expeditious 
B&F clearance on procurement requests for air program equipment 
by the Department of Health can be expected to recover a certain 
amount of the funds . A. portion of the bal ance could also be 
applied to assist in the implementation of certain requirements 
of new environmental legislation. Another key point covered 
by Mr . De Falco was that l eadership is needed in the Department 
of Health. Leadership is needed particularly in the area of 
decis ion making. 

There is also a possibility that the Intergovernmental Personnel 
Act may be i mp lemented to provide the needed expertise to the 
Department of Health. Mr. Ono then asked if IPA could be 
applied to upper management and administr ative personnel! 

Meeting with Dr. Henri Minette, Deputy Director, Environmental 
Programs, Department of Health 

Mr. De Falco informed Dr . Minette of the sensitive nature of 
the audit document and that there were three copies circulating 
within the State under the control of Mr. Dan Aoki , Mr. Susumu 
Ono, and Dr. Mine tte . Mr. De Falco indicated to Dr. Minette 
c e rtain key points of the financial aspects of the problem 
covered in the meeting with Mr. Ono and Mr. Aoki. Mr. De Falco 
then went into the audit document in detail. 

Regarding the item in the audit concerning the State Permit 
Program lapse , Dr. Minet te stated that the State statute to 
adopt NPDES effectively did away with the State ' s permit program . 
This was indicated by their legal counsel . The Department of 
Health had asked for a two-permit system during the transition 
period prior to assumption of the NPDES . Mr . De Falco indicated 
that the EPA Region IX Counsel will be requested to do an 
analyses on the Hawaii regulatio ns to ascertai n EPA ' s interpre­
tation of the statute which did away with the State's permit 
program. 

On the matter of a violation of an NPDES issued by the State of 
Hawai i ; i . e . , on Standard Oil of California Refinery at Barbers 
Point. The State indicated it did not act on the violation 
because the basic premise for developing the permit background 
data apparently was in error . 
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In the Air Program, certain carbon monoxide monitoring 
equ i pment has been ordered and the State Air Program personnel 
are awaiting delivery. 

On the item for certification of air progr am smoke readers, the 
bas ic difference here was on definition o f certifi cation and 
recertification . Hawaii requires class work and a written 
tes t as well as f ield reading o f smoke to qualify for a 
certification. Their definition of recertification involves 
just t he reading of smoke. Apparently the auditor felt that the 
smoke reader should go through the e ntire written exam/classroom 
work as well as the field smoke reading . 

Question was asked by Mr. De Falco on how the State would enforce 
their new solid waste regulation. The reply wa s that the State 
of Hawaii doe s not now have an acceptable facility in existence 
anywhere in the State. For this r eason , all existing facil ities 
would be subject to the permi t requirements of the regulation . 
The State did indicate they had a phi losophical difference with 
EPA in that the State does not consider the enforcement of 
interim comp liance measures important . 

cc: Regional Administrator , EPA, Region IX 
Division Directors, EPA , Region IX 


